WILLS AND ESTATES
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validity of wills:
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he last six months have seen
major decisions concerning

challenges 1o the validity of

wills due to lack of a testator's
testamentary capacity and lack of knowl-
edge and approval, The decisions include
Hobhouse v Macarthur-Onslow [2016)
NSWSC 1831 (16 December 2016);
Roche v Roche [2017] SASC 8 (8 Febru-
ary 2017); McNamara v Nagel [2017]
NSWSC 91 (17 February 2017); Estate
Stajic, Deceased [2017] NSWSC 168 (3
March 2017); Phillips v Phillips: Phillips
by his Tutor NSW Trustee & Guardian v
Phillips [2017] NSWSC 280 (22 March
2017); Hookiway v Hookway [2017] TAS-
FC 4 (7 April 2017); Gray v Taylor; The
Fistate of the late Stanislaw Zajac [2017]

Snapshet

« There are an increasing number
of challenges to the validity of
wills alleging lack of testamentary
capacity or insufficient
knowledge and approval.

+« When a solicitor is involved in
the preparation of a will, the
solicitor's recollection, practice
in assessing mental capacity and
records will often be crucial.

« Where there is reason to doubt
the client’s testamentary capacity,
a medical practitioner's opinion
about the client’s ability to
remempber, to reflect and to
reason, and do so in a rational way,
may assist the solicitor's decision
about testamentary capacity.

tionately favoured the son. This was a "rel-
atively exceptional finding’. It allowed the
Court to sever the offending parts of the
will and grant probate for the remainder,
In the course of reaching these decisions
the Court made adverse comments about
the solicitor’s practice. For instance:

* A copy of the will was not given to the
client in advance of the meeting when
she could have considered it carefully
and in leisure. Although the legal trans-
actions were different in each instance,
similar comments have been made in
Trvine v Irvine [2008]) NSWSC 592 and
Evolution Lifestyles Pry Ltd v Clarke (No
3) [2016] NSWSC 1237, It should be
observed however that giving the client
their dralt will in advance of the meet-

NSWSC 497 (9 May 2017) and Estare of

Beryl Lee Hordern (Deceased); Homersh-
am v Carr [2017] NSWSC 753 (13 June
2017). Some involved successful challenges to the will. All excepr
Fistate Stejic involved the acrive participation of solicitors. These
decisions provide useful reminders abour the care needed with
the preparation of wills.

Are there signs of mental decay?

The testator in Hobhouse v Macarthur-Onslow was Lady Macar-
thur-Onslow. In June 2002, the testator was diagnosed with de-
mentia. In February 2004, she gave instructions for a new will
whereby her children would ‘pretty much share the assets’. In
September 2004, the daughter secretly tape recorded her moth-
er. The tape suggested that the testator retained testamentary ca-
pacity but wanted her children treated equally. In October 2004,
she made a will giving control of 80 per cent of her estate to her
son. The testator died in 2013, Katrina Hobhouse challenged the
validity of the will, alleging lack of testamentary capacity, failure
of knowledge and approval, and the existence of undue influ-
ence. (The undue influence allegation was jettisoned at trial.)

The challenge to testamentary capacity was unsuccessful, large-
ly because of the evidence of the deccased's treating specialist
that the testator was capable of understanding the general nature
and purport of the will at the relevant time. The challenge to

knowledge and approval of the contents and effect of the will

was largely successful, with the Court satisfied that the testaror
did not know and approve the parts of the will which dispropor-

ing is rare.

* The solicitor did not keep a file note
of the meeting. It is highly recommended that a solicitor rake
detailed notes of questions asked and answers given, and make
general observations whenever there are doubts abour a client’s
testamentary capacity. Apart from all else, this is because the ‘ev-
idence of an experienced and impartial solicitor, who knew the
deceased, would normally carry great weight' (Petrovski v Na-
sev; The Estate of Janakievska [2011] NSWSC 1275, at [207]).
Similar comments were made in Phillips v Phillips and Fstate of
Hordern. In Gray v Taylor (at [48]) it was said chat the solicitor’s
‘notes are a useful resource giving her support to her account
of the course of the meeting’. File notes alone, though, will not
prevent a successful challenge to the legal transaction (Aboody v
Ryan [2012] NSWCA 395), bur it can be crucial even with other
types of legal transactions (Mace v Mace [2015] NSWSC 1659).
Provision of the notes to a prospective challenger in advance of a
court challenge can help secure a costs order if the challenge fails
{(Roche v Roche (No 2) [2017] SASC 73).

» The testator was not asked open questions. Open-ended
questions allow for an evaluation of the client’s understanding
(Estate of Stanley William Church [2012] NSWSC 1489). An il-
lustration of the reason for adopting this approach is given in

Donlaveras v Daber [2009] NSWCA 58, at [65] as follows:
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